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progress of the hearing and would not 
contribute to resolving the issues in-
volved in the hearing. The provisions of 
§ 205.8 which relate to subpoenas and 
witness fees shall apply to any evi-
dentiary hearing, except that sub-
section § 205.8(h) (2), (3), and (4) shall 
not apply.

§ 205.199A Hearing for the purpose of 
oral argument only. 

(a) A participant is entitled upon 
timely request to a hearing to present 
oral argument with respect to the Pro-
posed Remedial Order, whether or not 
an evidentiary hearing is requested or 
convened. A participant’s request shall 
normally be considered untimely, if 
made more than 10 days after service of 
a determination regarding any motion 
filed by the requestor or, if no motions 
were filed by him, if made after the 
date for filing his Reply or his Re-
sponse to a Statement of Objections. 

(b) If an evidentiary hearing is con-
vened, and a hearing for oral argument 
is requested, the Office of Hearings and 
Appeals shall determine whether the 
hearing for oral argument shall be held 
in conjunction with the evidentiary 
hearing or at a separate time. 

(c) A hearing for the purpose of re-
ceiving oral argument will generally be 
conducted only after the issues in-
volved in the proceeding have been de-
lineated, and any written material 
which the Office of Hearings and Ap-
peals has requested to supplement a 
Statement of Objections or Responses 
has been submitted. The presiding offi-
cer may require further written sub-
missions in support of any position ad-
vanced or issued at the hearing, and 
shall allow responses any such submis-
sions.

§ 205.199B Remedial order. 
(a) After considering all information 

received during the proceeding, the Di-
rector of the Office of Hearings and Ap-
peals or his designee may issue a final 
Remedial Order. The Remedial Order 
may adopt the findings and conclusions 
contained in the Proposed Remedial 
Order or may modify or rescind any 
such finding or conclusion to conform 
the Order to the evidence or on the 
basis of a determination that the find-
ing or conclusion is erroneous in fact 

or law or is arbitrary or capricious. In 
the alternative, the Office of Hearings 
and Appeals may determine that no 
Remedial Order should be issued or 
may remand all or a portion of the Pro-
posed Remedial Order to the issuing 
DOE office for further consideration or 
modification. Every determination 
made pursuant to this section shall 
state the relevant facts and legal bases 
supporting the determination. 

(b) The DOE shall serve a copy of any 
determination issued pursuant to para-
graph (a) of this section upon the per-
son to whom it is directed, any person 
who was served with a copy of the Pro-
posed Remedial Order, the DOE office 
that issued the Proposed Remedial 
Order, the DOE Assistant General 
Counsel for Administrative Litigation 
and any other person on the official 
service list. Appropriate deletions may 
be made in the determinations to en-
sure that confidentiality of informa-
tion protected from disclosure under 18 
U.S.C. 1905 and 5 U.S.C. 552. A copy of 
the determination with appropriate de-
letions to protect confidential and pro-
prietary data shall be placed in the Of-
fice of Hearings and Appeals Public 
Docket Room.

§ 205.199C Appeals of remedial order 
to FERC. 

(a) The person to whom a Remedial 
Order is issued by the Office of Hear-
ings and Appeals may file an adminis-
trative appeal if the Remedial Order 
proceeding was initiated by a Notice of 
Probable Violation issued after October 
1, 1977, or, in those situations in which 
no Notice of Probable Violation was 
issued, if the proceeding was initiated 
by a Proposed Remedial Order issued 
after October 1, 1977. 

(b) Any such appeal must be initiated 
within 30 days after service of the 
Order by giving written notice to the 
Office of Hearings and Appeals that the 
person to whom a Remedial Order is 
issued wishes to contest the Order. 

(c) The Office of Hearings and Ap-
peals shall promptly advise the Federal 
Energy Regulatory Commission of its 
receipt of a notice described in para-
graph (b) of this section. 

(d) The Office of Hearings and Ap-
peals may, on a case by case basis, set 
reasonable time limits for the Federal 
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Energy Regulatory Commission to 
complete its action on such an appeal 
proceeding. 

(e) In order to exhaust administra-
tive remedies, a person who is entitled 
to appeal a Remedial Order issued by 
the Office of Hearings and Appeals 
must file a timely appeal and await a 
decision on the merits. Any Remedial 
Order that is not appealed within the 
30-day period shall become effective as 
a final Order of the DOE and is not sub-
ject to review by any court.

§§ 205.199D–205.199E [Reserved]

§ 205.199F Ex parte communications. 

(a) No person who is not employed or 
otherwise supervised by the Office of 
Hearings and Appeals shall submit ex 
parte communications to the Director 
or any person employed or otherwise 
supervised by the Office with respect to 
any matter involved in Remedial Order 
or Order of Disallowance proceedings. 

(1) Ex parte communications include 
any ex parte oral or written commu-
nications relative to the merits of a 
Proposed Remedial Order, Interim Re-
medial Order for Immediate Compli-
ance, or Proposed Order of Disallow-
ance proceeding pending before the Of-
fice of Hearings and Appeals. The term 
shall not, however, include requests for 
status reports, inquiries as to proce-
dures, or the submission of proprietary 
or confidential information. Notice 
that proprietary or confidential sub-
missions have been made shall be given 
to all persons on the official service 
list. 

(b) If any communication occurs that 
violates the provisions of this section, 
the Office of Hearings and Appeals 
shall promptly make the substance of 
the communication available to the 
public and serve a copy of a written 
communication or a memorandum 
summarizing an oral communication to 
all participants in the affected pro-
ceeding. The Office of Hearings and Ap-
peals may also take any other appro-
priate action to mitigate the adverse 
impact to any person whose interest 
may be affected by the ex parte con-
tact.

§ 205.199G Extension of time; Interim 
and Ancillary Orders. 

The Director of the Office of Hearings 
and Appeals or his designee may per-
mit upon motion any document or sub-
mission referred to in this subpart 
other than appeals to FERC to be 
amended or withdrawn after it has 
been filed or to be filed within a time 
period different from that specified in 
this subpart. The Director or his des-
ignee may upon motion or on his own 
initiative issue any interim or ancil-
lary Orders, reconsider any determina-
tions, or make any rulings or deter-
minations that are deemed necessary 
to ensure that the proceedings speci-
fied in this subpart are conducted in an 
appropriate manner and are not unduly 
delayed.

§ 205.199H Actions not subject to ad-
ministrative appeal. 

A Notice of Probable Violation, No-
tice of Proposed Disallowance, Pro-
posed Remedial Order or Interim Re-
medial Order for Immediate Compli-
ance issued pursuant to this subpart 
shall not be an action from which there 
may be an administrative appeal pur-
suant to subpart H. In addition, a de-
termination by the Office of Hearings 
and Appeals that a Remedial Order, an 
Order of Disallowance, or a Remedial 
Order for Immediate Compliance 
should not be issued shall not be ap-
pealable pursuant to subpart H.

§ 205.199I Remedies. 
(a) A Remedial Order, a Remedial 

Order for Immediate Compliance, an 
Order of Disallowance, or a Consent 
Order may require the person to whom 
it is directed to roll back prices, to 
make refunds equal to the amount 
(plus interest) charged in excess of 
those amounts permitted under DOE 
Regulations, to make appropriate com-
pensation to third persons for adminis-
trative expenses of effectuating appro-
priate remedies, and to take such other 
action as the DOE determines is nec-
essary to eliminate or to compensate 
for the effects of a violation or any 
cost disallowance pursuant to § 212.83 
or § 212.84. Such action may include a 
direction to the person to whom the 
Order is issued to establish an escrow 
account or take other measures to 
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